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Court's dismissal of Counts 3, 4 


’ 


Discussion of jury instructions 


the jury, then we will see what happens next. 
(Whereupon the Jury was excused from the 
Courtroom.) 

MR. KCLLY: May I make my moticn, Your Honor? 

THE COURT: Now is the time, Mr. Kelly. 

MR. KELLY Judge, at the close of the Governzuent's 
case I will move to dismiss the Counts in the indictment 
en the ground that the Government has failed to mako aut! 
a prima facia case. | 

If I may address myself to the Counts in th 
reverse order. I think quite frankly that there 
insufficient evide:ce to take that particular Count of 
conspiracy Count to a petty Jury as far as Counts 3, <, 
and 5 are concerned, Your Honor. I must confess that 
as the chronology of the trial has developed, it is « 


little bit murky in my mind, but it seems to me that 


Counts 3, 4, ond 5 refer to incidents that happened 


outside. this District, in Washington, D.C. And I don't 
see how the Defendant can he charged with crimes that 
happened outside cf this jurisdiction in Washington.. 

He may very well have committed a crime with lr. 
Harelambus from the receipt of drugs, but I don't sce 
how the reception of drugs in Washington under either of 
the principle of aider and abetter type of theery can 


sustain the Counts én the indictment to which I heve 


referred. 

THE COURT: Now, let's take that seperately. You 
challenge which Counts? 

MR. FOLLY: Counts 3, 4, and S, Your Honor. As & 
recall there ween just two transactions in New York. 
And the other transactions were employed by Mr. Harclaznbi:c 
going to Washington and giving the Grugs to Mr. Williens 
there, and being paid for it. 12 just don't see that 
those crimes can be seen to be committed within the 
Eastern District of New York. That is whet I have to 
sey with respect to those Counts. 

THE COURT: Mr. Haralambus wae so nearly inaudible 
I had great difficulty in following his testimony, and z 
cen’t say with any candor that I got any Of it. Perhaps 
Counsel can refrech my recollection as to what they hear 
of his testimcny. 

MR. KELLY: Judge, it is my recollection that Mr. 
Haralanbus' testimony was, and I noted it because it was 

. 8pparent ans so different in many respects from the 

testimony that he had given at the earlier trial. His 
testimony appeared to be an indication that there were 


more transactions in Washington then there wore actually 


charged in the indictment and concerning which he had no 


testified to in the earlier trial. 


< would say that my recollection of Mx. Haralazbus‘ 


testimony together with that of Mr. Merton, and Mr. 
Mikedes, would indicate that there were just two drug 
trensactions in New York in which Mr. Williams might haw 
been involved. All of the other transactions, whether 
they are the cnes mentioned in Counts 3, 4, and S, or 
whether these additional ones appear to be coming in out 
of the blue, all of those took place in Washington. f£ 
just don't recollect Mr. Haralambus referring to any 
third tranecction that took place in New York. 

TSE COURT: Well, whet was the second ene suppoced 
to have been? We have got the pharmaceutical drug to 
which the Defendant seezed not to have been connected at 
ell. Is that correct? 

MR. BARLOW: That 4s true, Your Honor. 

THE COURT: That seems to have been the Pebruary 
period, was it? January-February.period of Count 2? 

MR. BARLOW: Yes, Sir. 

THE COURT: Well, was Mr. Williams implicated at 
all in the transaction at that time other than whet, the 


two ounces that were left over from the second phase. 


That is all supposed to have happened in January-February? 


MRe BARLG: Yes, Sir. 
MR. KCLLY: Well, Your Honor, the only testimony 


that =~. 


THE COURT: And the testimony on that, as I understand 


-4- 
it, was that he wasn't participating in that lot at al) 


except to the extent of the two ounces that Peter Mikede 
took back to Washington with him, is that correct? 

MR. BARLOW: Partially right, Your Honor. I think 
the test. iony shows this: That originally after the 
secon2 package had been tested at Betty Gage's apartment 
Mr. Mikedes called Mr. Willians end he agreed to take th 
second package then in New York and going to Pearl's 
apartment with Mr. Haralambus, and Mr. Morton trying to 
get rid of it in New York. 

THE COURT: Well, =< . understand the testimony, 
while they had talked with Mr Williams, if the testimon 
is accepted, they didn't follow through on it, but decided 
that they would market it in New York and turned to 
Pearl without success. 

MB. BARLOW: Right. 

THE COURT: But he managed to get rid of two ounces 
that was left, two ounces that Peter took back to 


Washington. “hat was hardly a program that had been 


set up with Mr. Williams, was it? 


MR. KELLY! That's right, Judge. 

MR. BARLOW: No, that wasn't the exact program. 

THE COURT: Well, as to that Count, where is the 
New York venue? 


MR. BARLOW: I think at least as to the two ounces 


that eventually got to Dr. Williams, you have Mr. eee uc 


and Mz. Mikedes and Mr. Morton acting as his agents in 
New York. Since, if you remember, Mr. Morton was the last 
one to testify about thic, I think he was clear. 
COURT: He was a lot clearer then enyone else, 
audible. 

» BARLOW: .One good thing about being in a third 
the testimeny was a lot wore Clear and avdible 
firct two times it went eround. 

However, ix. Morton said that only beczuse 
Mr. Williams had been so laxed in coming back with the 
profits on the firat transaction did they try to get rid 
of the cocaine in =) York. And tI think it is argucszble 
that it was part of the transaction that they were a 
part of th~ -econd quarter pound. 

THE COURT: If I understood what Mr. Morton has tol 
us, and he was talking chout the January-February pericd 

MR. BARLOW: Yes, Sir, he wac. 

THE COURT: Was that he got into New York as Chris 
Williams was just leaving Betty Gago's apartment. And 
that they were together 10 or 15 minutes before Mr, 
Williams left. and that he called h‘s wife and she came 
up with $1,000.00. She turned it over ultimately to 


Mc. Morton and they all went back to Gage's home sone 


or eancther after a lot of mersing around, Haralambuy 
turn 3 us with a quarter pound, presumably fron liis 
sovrcee And they talked about using Rick —— What was Ri¢k' rc 
last name? | 
MRe KELLY: Daniels. Harry Eackett end Rick Danicl 
THE COURT: It sounds like that they were basically 
messing around, and Rick Daniels went with them to Fearl ia. - 
And she complained about the rock or somethiry beiny 
squeezed out. They left and hung around New York with 
sub-packaging and tried to get rid of it. Over a period 
of time they got rid of maybe half of it. And then tise 
lzst time Mr. Morton saw anybody about enything was when 
Peter Mikedes retreated to Weshington with two ounces. 
Now, I don't see how that is a cese against 
Mr. Willioms at all, if you are relyine on Mr. Morton, 
because Mr, Morton" g testimony is completley unculpabila 
/. MRe BARLOM: Except for one salient fact Your Honor 


left out. Before he came up to New vr “« the second time 


his other debts from a prior similar act. And Mr. 
Williams gave him a little over $1,000.00, not for tuat 
but to buy the second package of cocaine from New York. 


And since we know from the testimony of Mr. Mikedes and 


| he anid that he got in contact with Mr. Williams ebout 
| 
| 
| 
| 
| 


"ix. Harclambus the price was the same fo. the second p 


I think it is logical to assume that Mx. Morton 


| 


would only receive a portion ef the 3375 for the cocaine 
that he had paid for in the first place. He got cbhout 
half XY believe, I think ‘ir. Aorten said sbout two ounces 
Mr. Mikedes said about ounce and a half and he went 
back down to Chiettiheabeiies, The secend time an ounce and 
ahalf . 3375, around $1,000.00 for an ounce. It would 
be in the thousand dollar range, And. Mr. Williams got 
exactly or substantially the amount of cocaine that he 


a 
< 


had frented the money for. 

THE COURT: Well, % doa't cemember him say that he 
got the money from Mr. Killiame fer the purpose of gcing 
to buy cocaine. We may have to hrve it read hack, 
because I remexber that question he answered rather well 
Zt would be important I would “chink. : 

Well, what ia your view of it? 

MR. KELLY: I think the only theory that the 
Government could prevail on the Count would be that ir. 
willians had provided some of ‘the money for these druge 
in New York as an aider and abetting type of theory. 
Judge, there was some testimony that Mr. Williama receiv 
some money at a Western Union Office, I think, when ha. 
was in New York. 3 

THE COURT: What was that? 


MR. KELLY: Mr. Willians went to a Western tnicn 


Office, I think there was some testimony or chronolosy, | 


a 


a 
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but ZI would say candidly that that production of moncy, 
I am not sure whether that is the came thing that Kr. 
Barlow is talking about, but that production money would 
be, although I don't like to admit a link between this 
Ccunt and Mr. Williams, and therefore, giving some 
support for sustaining the case. 

The other Count is s similar Count, number 1 ia 
with respect to whether or not the Defendant could hzve 
said to have been an aider and axetter in providing 
monay in Washington before Mr. Morton and Bebe went to 
New York. 7 

aE COURT: Mr. Mikedes said sométhing about that 
in which £ took it that it is the second *~aneaction. 

MR, KELLY: 2 My: recollecticn of the testincny 
wath respect to Count 1 and Count 2 is that mr. Williens 
could be kept into the case on those Counts under the 


Western Union situation that existed. 


THE COURT:: . The third transaction is I suppese, 


‘April Ist., is that it? 

MR. BARLOW: Yes, Sir. 

MR. KELLY: Thea we go back into 3, 4, and 5, and I 
think we are back in the situation involving distrib :tio 
.in Washington, D.C. I think my view is that there wos 
just two eiencibhenl in New York ky the subject cf Comfts 


i and 2. 


- § = 


But as far es the other Crunts are concerned they 
@ll went down in Washington. And I don't see how the 
Defendant can be kept in the case for crimes that were 
committed in other jurisdictions. 

I don't ie hie under any aiding and ebetting theory 
he can be responsible for drugs that were bought. I mean, 
to be a >2al aider and abetter for drugs that were brought 
into the other jurisdiction that Harale~bus and Babe 
brought them for him. 1r mean, it would be stretching the 
aiding and abetting theory ovetty far. 

3, 4, and 5 to the extent that you can separate the 
matter, presumably would be one efter Haralambus says that 
he had talked ‘edith Mr. Durso about operating on consignment 
from there on. 

There was no money provided by Hr. Williams on 
thoge transactions until it arrived, | 

THE COURT: Until after distribution? 

MP, KELLY: Yes, 

THE COURT: So that all that was involwed there, 
if anything, would have been Mr. Williams knowingly re- 
ceiving from New York City sources of narcotics for 
Gistribution in Washington, is that it? 

MR. KELLY: Yes, 


MR. BARLOW: With one other tie in, Your Honor. Al 


the profits of the lest three deals to cover the Gebts, 
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the missing profity that never came back to New Yor: 


frem the first two drug transactions. 


By April, 1974 Mr. Durso had given out half a pound 


Of covaine and got $150.00, two-‘imes 3375. And then 
the second transaction the profits there were supposed 
to cover their expected profits on the first quarter 
pound of cocaine. But I think it is certainly argqueable 
‘roa the testimony that lest three transactions were ¢ 
to attempt to cover the debi, the profit that atl 
Williams still owed the people ug 1c Rew York. 

THE COURT: But does that have anything to do with 
these Counts? 

MR. BARLOW: I think it does, Your Honor. 

The end result that Mr. Durso ended up bein 
owed $5,000.00, and that got knocked down very little 
by Mr. Haralambus saying that he came up with $500.00 
from some of friends. But he aidn't get anything back 
from Mr. Williams. 

TEE COURT: That hardly seems to be connected with 
these Counts which is possession with an intent for 
distribution. However, if you withdraw the count that 
would be another matter. 

MR. KELLY: Well, ZI think Mr. Barlew’s theory is a 
very tedtous one, Your Honor. I think we are dealing 


in subsequent erjimes, I don't think you can gx rough 


qf 


these «ymnastically. They involved possession end dis- 
* .dbution, as I say, an? con't think thet took place 
within this 'jurisdict: 

THE COURT: Is that the only tie back? You SEC, 
| my problem is that it is a tie back and it dcesn't flow 
from Counts 3, 4, and S. And certainly, even if you think 
of Durso as significant, there isn't any indication that 
he was putting cocaine in Mr. Williams' way so that he 
could look to him for it. He was trying to get this 
cocaine out of the city for distribution outside of the 
city. For all we know he would have preferred to deal in 
thet fashion and not deal with dead beats. . 

The venue question has bothered me from the start. 

That much of the facts of uncertainty in“the 
evidence ruy be a iittle bit tricky. 
ie I would think on the evidence that I have heard, 


that the \»cion to dismiss Counts 3, 4, and 5 on the venue 


sreand, the Motion is granted. 


Now, I take it that Count 6 stands in a different 
laght? | 

MR. BARLOW: I would think so, Your Honor. 

THE COURT: because if the cicainbene was important 
and it was ind/ctable in New York, because it deals, at 
least, with two New York transactions. The fact that 
embarasses Washington transactions does not impair it 


é 


from a venue point of view, or any other point of view. 
me. KELLY: I agree. 
MF. BARLOW: I am sure Posscio(?) would agree with 
Your Honor. 
THE COURT: Well, Mr. Posscio isn't here, and I 
would think as to other Counts, certainly with Mr. “-rtoh"s 
help, a case has been made out on Counts 1, 2, and 6 


a 
which the Jury could reasonably accept as to establish . 


a 


Mr. Williams quilt beyond a reas-nable doubt. 


conclusion, Your Uonor. 


MR. KELLY: I am satisfied that is a raticnal 


MR. EARLOW: Your Hom, I would just ask that the 
Court tells the Jur, tint the rezson fu the dissmiscal 


of Counts 3, 4, and ' is on venue. 


MR. KELLY: I don't think the Jury should be told 


the reason for the dissmissal. 

THE COURT: I think I will say to them that without 
reaching sie tition question Counts, that there has been 
concluded as a matter of law to Gounts se 4, and 5 may 
not be submitted to yeu becsuse of the venue requirenent 
That is, that the case be sufficiently :onnected within 
the District to authorize this indictment here. 

MR, KELLY: Alright, Judge. 

MR. BARLOW: That certainly is alright with the 
Government. 


4 


THE COURT: Do you want t>2 go to lunch now and come 
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back at 1:30? Meanwhile, look at the charges tccether and baa 


see what you think. 

MR. BARLOW: Yes. 

THE COURT: Certain things will be made to accoz~ 
modate what happened today as to Counts 3, 4, end 5. 

MR. BARLOW: I would just like to make my objec- 
ticns, I think, to one or two parts, I think just four of 
the pages -- 


THE COURT: Of what? 


- 
- 


MR. BARLOW: I can give you my objections richt now, 
if that a5 goirs to give you and your Clerk time, at least, 
to deliberate on it. 

THE COURT: Yes. 

MR. BARLOW: As to the Court's charge I would 
quarrel with only one page going -- Since mine isn't 
numbered, going towards the middle. 

THE COURT: They are numfered somewhere. 

- MR. BARLOW: Well, this one is 202A. 

THE COURT? Yes. 

MR. BARLOW: It is the missing witness instructions, 
Your iiieies: 

THE COURT: Is that in there? 

MR. BARLOW: I don't think that there are any knawn 
cumulative witnesses that could be called. I don't think 


the Government should be put in that position to have 
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Mr. Durso and Mr. Fabella come in and take the stand ev 
if they were given immunity. 

THE COURT: I think we are better off not putting 
that in. I must confess I don't think that belongs in 
the case. . 

MR. KELLY: Well, Judge, = em going to argue that 
the Government could have brought in more testimony, 
independent testimeny to colloborate the testimony of 
these individuals who have testified before the COurt. 

Mr. Barlow; I would ask the Court to add one other 
thing that I am sure we certainly were not aware until 
Mr. Merton testified, prior similar act instructions. 

THE COURT: I don't think you need that. I think 
that is a question of adrissibility. And that was your 
objection? 

MR. KELLY: Yes, that was my objection which wes 


really the theory which it waa being introduced. 


THE COURT: All the evidence is in because, zt think 


‘I won't charge that. As a matter of fact, cnogy +s an 
argument’ made fer this admissibility, and x sccopt. tt 
reluc.ently- I Gon't care for similar acts. 

MR. KELLY: Judge, T have io objection to the 
charge. I would just ask that -— 

THE COURT: We can put in page €0. Do you want 


MR. BARLOW: IZ am cerry, J. haven't gone through 


4 


Your Honor. 


MR. KELLY: Oh, yes. I am sexry I missed 60. That! 


is what I was going to rofer to. I was going to su¢cest 


that it be 51-a, 

‘ THS COURT: What we den do since it is going to be 
used, we can pet it in between the two parts of 51-a 
because it fits in a little more mationally that way. 

MR. KELLY: I am satisfied with the charge, Judge. 
THE COURT: Oaky, Gentlemen. 1:30 then. ee 
We didn't excuse the Jury, may I have my 
Clerk exeuse the “iry rather than summoned then back int 
the Courtroom. 
MR. BARLOW: Yes, as far as I om concerned. 
Mite KELLY: Yes. | 
THE COURT: Your motion for a directed verdict of 
aquittal on the three remaining Counts is denied. 
MR. KELLY: Yes. 
MR. BARLOW: Let*s not forget that Mr. Kelly still 
has to close his case, too. 
MR. KELLY: Yese I will do that in the presence o 
the Jury. 
(Whereupon Court adjourned for the noon 
recess.) 
(Afterncon Session) 
THE CLERK: The United States of America versus 


r 
Christecpher Williams. 
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